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NICK DECICCO, SENIOR WRITER, NOVOGRADAC

Knowing options and negotiation were recurring themes during the “Getting Ready

for Year 15” panel at the Novogradac 2024 Affordable Housing Conference May 2

in San Francisco.

Novogradac partner Thomas Stagg, CPA, moderated
the panel, which covered topics including valuation,
exit timing, resyndication, right of first refusal

(ROFR) and more.

Year 15 is low-income housing tax credit (LIHTC)

nomenclature for the end of the tax credit compliance
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Jeff Weiss, second from right, president of Hunt Capital Partners,
speaks during the “Getting Ready for Year 15” panel May 2 at the
Novogradac 2024 Affordable Housing Conference in San Francisco.
Novogradac partner Thomas Stagg, left, moderated the panel and was
joined by Philip Porter, second from left, senior vice president and head
of acquisitions for Enterprise Housing Credit Investments, and Tuam
Pham, right, partner with the law firm Downs Pham & Kuei.

period after 15 years. The moment brings up issues
regarding whether managers and owners want to retain

their properties or exit ownership.

One panelist, Tuan Pham, partner at the law firm that
bears his name, Downs Pham & Kuei, said that knowledge

is power when it comes to Year 15 options.

“I kept talking about knowing your rights and knowing
your options in your documents. I think that’s important,”
said Pham. “But from what we’re hearing up here, it’s that

that’s the basis of your discussion with your [partners].”



Valuation

Determining the value of the property is vital to knowing
one’s options as Year 15 approaches, said Jeff Weiss,
president of Hunt Capital Partners. The goal is to come
to an agreement that provides an opportunity for one or
all of the partners to exit the transaction. “Not to get in

fights with your partner,” said Weiss.

Weiss said the primary question is what is being valued,

whether that’s the property or the limited partner interest.

“Is it the option for the interest in the partnership or the
property itself?” said Weiss. “We might transact on the

interest even if the options are for the property.”

What follows from there, Weiss said, is a discussion about
how the partners value it, whether that’s an appraisal,
a broker’s opinion of value or taking the property to

market and selling.

Weiss noted that despite the verbiage of the term
“limited,” a limited partner’s control isn’t all that limited

if they have to sign off on the transaction.

“If you can’t make major decisions without the limited
partner’s approval, it’s hard to argue they have limited
control [to an extent that value would be diminished],”

said Weiss.

Pham said it’s important to know what’s in the
partnership agreement and what was agreed at the

outset of the development.

“That’s all part of the advice of go talk to your partner,
be good with your partner because that’s not something

that you can go in and demand,” said Pham.

Negotiations may be based on the value in the
partnership. Stagg clarified that a lack of value often
means a property’s soft debt has ballooned, so even
though its value has risen, there’s so much debt that

there’s no residual value.
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Philip Porter, left, senior vice president and head of acquisitions for
Enterprise Housing Credit Investments, speaks during the “Getting
Ready for Year 15” panel May 2 at the Novogradac 2024 Affordable
Housing Conference in San Francisco. Jeff Weiss, middle, president of
Hunt Capital Partners, and Tuam Pham, partner with the law firm Downs
Pham & Kuei, joined Porter as panelists.

“If there’s no value, [it’s a question of] how do we get
you out in a tax efficient manner that involves the least
amount of lawyer time?” said Phillip Porter, one of the
panelists as well as senior vice president and the head of

acquisitions at Enterprise Housing Credit Investments.

Appraisals

When the panel discussed appraisals for properties
before Year 15, Porter said it’s important not just to
get an experienced appraiser, but one who knows the
intricacies of the LIHTC and affordable housing. Such
an appraiser will know what net operating income can
be achieved and then make a judgment as to how the

market values a property.

“They need to understand what the regulatory

requirements of the deal are,” said Porter.

Weiss said that he’s seen some exits try to exclude
Housing Assistance Payments (HAP) from the value of
a property. Porter said that Enterprise has occasionally
seen efforts by sponsors to devalue the asset through
discounting net operating income provisionally, though
not as frequently. Pham said one transaction with HAP
contracts involved heavy negotiations, underscoring

Pham’s later point about the value of communication.
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Liquidation
On the topic of liquidation, the panel discussed how
liquidation of a limited partner can skew the cash flow

waterfall.

“If you have a cashflow waterfall that’s a 10-90
distribution, 10% to the limited partner and 90% to the
general partner, liquidation starts to move those numbers
in the opposite direction,” said Weiss. “I am pushing our
staff to have open conversations, to discuss it. Liquidation

and the way agreements work is a starting point.”

Stagg said that while many partnership agreements have
a liquidation provision in them, he acknowledged that
some liquidations could lead to a 50-50 split, which can
be controversial. Ultimately, Stagg noted the takeaway
from the liquidation discussion is understanding your

limited partner’s capital account.

Timing of Exit
Knowing the needs and goals of the parties involved in
the transaction is important to the timing of the exit,

the panelists agreed.

Weiss said the first two questions are what do the
documents proscribe and what are the investor’s goals
around timing? Weiss said Hunt’s primary goal as a
syndicator is to facilitate a transaction that is a win-win
for the tenants, general partner and limited partner.
The timing of any desired impact is based on the
motivations of each investor coupled with market

conditions.

“By leaving earlier, it may help them with their capital
reserves and it may allow them to invest in new deals,”
said Weiss. “My theme is communication with your

syndicator.”

Porter said Enterprise has pursued early exits in
situations where rising property taxes are pushing

properties toward foreclosure. In these instances, Porter

said, Enterprise has sought to transfer its interest to a
nonprofit partner to qualify for an exemption to sustain

the property’s operations.

Resyndication

Stagg said the discussion about resyndication hinges on a
property’s value allocation, the consideration of whether a
property is a primary syndication asset or if it’s able to go
to a true market sale. Weiss said Hunt looks at properties
in a similar fashion, sometimes seeing resyndication as
an opportunity to structure a transaction differently.
Weiss said a primary goal is for the parties to reach

agreement on a price.

When Stagg asked the panelists when resyndication is
the right move, Pham said owners and managers should
look at what the state’s allows in its qualified allocation
plan (QAP), urging owners and managers to confirm
that recapitalization is in their state’s regulations. Weiss

agreed about the importance of QAPs.

“The qualified contract is dead,” said Weiss. “Nobody’s
dealing with that.”

Weiss said the minimum extended use period is 30 years
in many states and even longer in California, meaning

longer-term affordability.

Another important question is the level to which a
development requires rehabilitation or improvement. If
the level of rehabilitation needed is substantial, it may not

be feasible to achieve without a new round of tax credits.

“If it’s substantial, why not get new tax credits to pay for
that rehabilitation and go with a resyndication?” said
Weiss. “You're not giving anything up. You're just going
to get equity to pay for those rehabilitation costs instead

of using loan proceeds.”

Porter cautioned developers to learn about the previous
owners of a property due to the related-party rule, which

could complicate the placement of equity to preserve the



acquisition credits and limit the residual value available

to the general partner after resyndication.

Right of First Refusal
Pham said some in the affordable rental housing
community see ROFR as a purchase option, an idea he

hoped to dispel.

“A purchase option means you get to elect to buy it,” said
Pham. “A right of first refusal means that some folks
treated it as an option. It’s not. It means that you get the

first opportunity to match if someone else makes an offer.”

Weiss said a purchase option must be at fair market value,
while a ROFR goes to a nonprofit developer at bargain
purchase price. A nonprofit can buy a property for the
minimum price of debt plus exit taxes attributable to
the sale with a ROFR. Dispelling another misnomer,
Stagg said nonprofits don’t automatically have a ROFR.
A ROFR must be baked into the initial agreement on a

development.

Clearing up yet another notion, Weiss noted that a ROFR
can only be for a property. “It doesn’t mean you don’t
transact on the interest, but the ROFR is only for the
property,” said Weiss.

Porter noted that for many dispositions that liquidation

could drive the reserves to the limited partner to

one degree or another and that should be part of the

discussion as a sponsor approaches Year 15.

Communication
All of the panelists agreed that knowledge is power when

it comes to Year 15.

“It starts year one, day one when you're negotiating the
partnership agreement,” said Weiss, who urged members
of the LIHTC community to have difficult conversations
sooner rather than later with their development partners.
“Talk to your counsel. Talk to your partner. Bring up

your concerns.”

Pham said that the LIHTC has existed for so long now
that many members of the community have experience
and institutional knowledge about Year 15 that was
unavailable in the initial stages of the credit in the 1980s,

when such a moment was a future concept.

Porter emphasized the importance of knowing your
partners, saying who the syndicator or direct investor

is can be as important as the documents signed.

“When you think about who your partner is, you need
to think about who they are, what’s their business, is
it aligned with yours and how have they behaved over

time?” said Porter. $

© Novogradac 2024 - All Rights Reserved.

This article first appeared in the June 2024 issue of the Novogradac Journal of Tax Credits. Reproduction of this publication in
whole or in part in any form without written permission from the publisher is prohibited by law.

Notice pursuant to IRS regulations: Any discussion of U.S. federal or state tax issues contained in this article is not intended to
be used, and cannot be used, by any taxpayer for the purpose of avoiding penalties under the Internal Revenue Code; nor is any
such advice intended to be used to support the promotion or marketing of a transaction. Any discussion on tax issues reflected
in the article are not intended to be construed as tax advice or to create an accountant-client relationship between the reader
and Novogradac & Company LLP and/or the author(s) of the article, and should not be relied upon by readers since tax results
depend on the particular circumstances of each taxpayer. Readers should consult a competent tax advisor before pursuing
any tax savings strategies. Any opinions or conclusions expressed by the author(s) should not be construed as opinions or
conclusions of Novogradac & Company LLP.

This editorial material is for informational purposes only and should not be construed otherwise. Advice and interpretation
regarding property compliance or any other material covered in this article can only be obtained from your tax advisor. For
further information visit www.novoco.com.

-
0
2
Z
0O
o
2
m
I
o)
C
2
Z
o
>
%
o
Y
m
o
_|
wn

£Z0Z SUN[ @ SHP3ID XB] JO [euinor depelBoroN

5



Q ®
e ‘0 NOVOGRADAC®
O
a
EDITORIAL BOARD ADVISORY BOARD
PUBLISHER OPPORTUNITY ZONES
Michael J. Novogradac, CPA Dan Altman SIDLEY AUSTIN LLP

EDITORIAL DIRECTOR
Alex Ruiz

TECHNICAL EDITORS

Chris Key, CPA
Michael Kressig, CPA
Diana Letsinger, CPA

Matt Meeker, CPA
John Sciarretti, CPA
Stacey Stewart, CPA

COPY

EDITORIAL AND DIGITAL MARKETING DIRECTOR
Teresa Garcia

SENIOR COPY EDITOR

Mark O’Meara

CONTRIBUTING WRITERS
Julie Sharp
Stephanie Naquin
Art Momjian

ART

CREATIVE DIRECTOR
Alexandra Louie

GRAPHIC DESIGNER
Brandon Yoder

SENIOR EDITOR

Brad Stanhope

SENIOR WRITER

Nick DeCicco

Glenn A. Graff
Shay Hawkins
JillHoman

APPLEGATE & THORNE-THOMSEN
OPPORTUNITY FUNDS ASSOCIATION
JAVELIN 19 INVESTMENTS

LOW-INCOME HOUSING TAX CREDITS

Jim Campbell

Tom Dixon

Richard Gerwitz
Elizabeth Bland Glynn
Rochelle Lento

John Lisella lll
Derrick Lovett

Rob Wasserman

SOMERSET DEVELOPMENT COMPANY LLC
LUMENT

CITICOMMUNITY CAPITAL

TRAVOIS INC.

DYKEMA GOSSETT PLLC

U.S. BANCORP IMPACT FINANCE

MBD COMMUNITY HOUSING CORP.
HUNTINGTON NATIONAL BANK.

PROPERTY COMPLIANCE

Jen Brewerton
Kristen Han
Michael Kotin

DOMINIUM
WNC
KAY KAY REALTY CORP.

Lily Gao
Cindy Hamilton
Thomas Sun

CONTACT

CORRESPONDENCE AND EDITORIAL SUBMISSIONS

Teresa Garcia
teresa.garcia@novoco.com
925.949.4232

ADVERTISING INQUIRIES

Christianna Cohen
christianna.cohen@novoco.com
925.949.4216

ALL MATERIAL IN THIS PUBLICATION IS FOR INFORMATIONAL PURPOSES ONLY AND SHOULD NOT BE
CONSTRUED AS PROFESSIONAL ADVICE OFFERED BY NOVOGRADAC OR BY ANY CONTRIBUTORS TO THIS

PUBLICATION.

ADVICE AND INTERPRETATION REGARDING THE LOW-INCOME HOUSING TAX CREDIT OR ANY OTHER
MATERIAL COVERED IN THIS PUBLICATION CAN ONLY BE OBTAINED FROM YOUR TAX AND/OR LEGAL

ADVISOR.

HOUSING AND URBAN DEVELOPMENT
Victor Cirilo
Flynann Janisse
Ray Landry
Denise Muha
Monica Sussman

NEWARK HOUSING AUTHORITY

RAINBOW HOUSING

DAVIS-PENN MORTGAGE CO.

NATIONAL LEASED HOUSING ASSOCIATION
NIXON PEABODY LLP

NEW MARKETS TAX CREDITS

Aisha Benson NONPROFIT FINANCE FUND

Maria Bustria-Glickman u.s. BANCORP IMPACT FINANCE
Elaine DiPietro BLOOMING VENTURES LLC
Chimeka Gladney ENTERPRISE COMMUNITY INVESTMENT INC.
Ruth Sparrow FUTURES UNLIMITED LAW PC

William Turner WELLS FARGO

Ashley Wicks BUTLER SNOW LLP

HISTORIC TAX CREDITS

Heather Buethe NATIONAL TRUST COMMUNITY INVESTMENT CORP.
Scott DeMartino KUTAK ROCK

Cindy Hamilton HERITAGE CONSULTING GROUP

Irvin Henderson HENDERSON & COMPANY

Jessica Glynn Worthington KLEIN HORNIG LLP

RENEWABLE ENERGY TAX CREDITS
Jim Howard DUDLEY VENTURES
Forrest Milder NIXON PEABODY LLP

© Novogradac 2024 All rights reserved.
ISSN 2152-646X
Reproduction of this publication in whole or in part in any form without
written permission from the publisher is prohibited by law.

<
=
2
]
O
<
(@)
2)
©
'e)
O
3
L 2
_
c
>
D
N
(@]
N
~

°
(&)



